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1. Subject of the Contract 

1.1 Content and Scope 

Under this Agreement the Supplier will provide 
the services described to maintain the licensed 
materials as specified in License Mail under 
the usage and operating conditions set out 
therein. 

1.2 Subcontractor 

The Supplier is entitled to use subcontractors 
to fulfill his obligations under this Agreement. 
The Supplier shall be liable for the acts and 
omissions of the subcontractors in accordance 
with Section 7.4. 

2. Type and Scope of Services  

2.1 Maintained Software Versions  

Unless otherwise agreed, the Services shall 
refer to the latest and the previous version of 
the Software used by the Customer in accord-
ance with usage and operating conditions 
described in below. 

2.2 Service Categories and Hours 

In this Section is specified which Services are 
to be provided under an agreed fixed price 
and/or against reimbursement on a time and 
material basis.  

The Services shall be provided during the Ser-
vice Hours. "Service Hours" shall mean the 
periods of time during which the Supplier is 
accepting incident reports and is performing 
Services. 

 Phone information service (hotline) for 
application problems 

 Supplying generally available patches or 
workarounds for the correction of repro-
ducible software errors reported and 
documented by the Customer (e.g. 
patches) 

 Supplying generally available technical 
updates, improvements and bug-fix ver-
sions of the software under maintenance 

 Developing patches or workarounds to 
correct software problems, including 
updating of the corresponding documen-
tation 

 Supplying new versions (releases) of the 
software with new or extended functions, 
features or capabilities 

 

2.3 Response Time 
In the event of problems that significantly im-
pair the Customer's business, provision of 
software maintenance services during the 
agreed availability period will commence within 
four hours after receipt of the trouble report. 
On request of the Customer and subject to the 

applicable rates for overtime, evening work 
and Sunday work, the staff of the Supplier may 
extend the performance of software mainte-
nance services begun during the availability 
period outside normal working hours. 

In all other cases the response time is one 
working day. 

2.4 Service Hours 
Service Hours are dependent upon the level of 
Support Services the customer has pur-
chased. 

The Service Hours for standard support con-
sists of normal working days at the place of 
business of DataGovernance Technologies, 
Monday to Friday from 8 a.m. to 5 p.m. 

For Enterprise Support customers the service 
hours are 24 hours a day and 7 days a week. 

3. Customer Cooperation 

3.1 Extent of the Customer's Cooperation 

The Customer shall establish the organiza-
tional and technical requirements for the 
Supplier to be able to deliver the Services. 
These shall namely include: 

a) granting access to the IT system and en-
suring the availability of experts, 
workspaces and work equipment as re-
quired. Any remote access shall be set out 
in individually depending incidents and ser-
vice expert; 

b) installation and operation of the communi-
cation connections Teamviewer or Webex; 

c) compliance with the conditions set out in 
technical prerequirements as written online 
and the software documentation regarding 
use and operation of the Software; 

d) documentation of emergency situations and 
error reports in accordance with the support 
manual as documented online; 

e) supporting the Supplier in analyzing the 
causes and conditions of a defect as well 
as in testing patches to a suitable and rea-
sonable extent; 

f) implementation of patches and worka-
rounds; 

g) backup of the Software and data; 

h) further obligations specified in support 
manual 

3.2 Failure to Cooperate 

If the Customer fails to establish the require-
ments pursuant to Section 3.1 for reasons 
attributable to the Customer, the Supplier shall 
be released from its obligations under this 
Agreement until the requirements have been 
established and shall be entitled to invoice to 
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the Customer any additional efforts on a time 
and material basis.  

3.3 Reporting Process 
As specified in support manual. 

 

3.4 Third Party Software 

The parties warrant that they are authorized to 
use and modify the software of third party right 
holders; the Customer namely warrants to be 
authorized to entrust the Supplier with provid-
ing the maintenance services for such 
software and that the Supplier will not infringe 
any third party rights by providing the Ser-
vices. 

4. Remuneration/Invoicing 

4.1 Remuneration, Pricing Changes and Invoicing 

The remuneration for maintaining the software, 
the conditions for changes to its pricing and 
the details on invoicing shall be set out in con-
tract or customer offer. 

4.2 Expenses, Additional Costs, Taxes and Duties 

The Supplier shall be entitled to separately in-
voice any costs and expenses incurred in 
connection with the performance of the 
Agreement (e.g. travel and accommodation 
costs of its personnel, data communication 
costs) as well as the taxes, duties and fees, 
particularly VAT, imposed as a result of sign-
ing and performing the Agreement. 

4.3 Time and Material Services 

The software maintenance services not in-
cluded in the fixed price fee will be billed to the 
Customer on a time and material basis accord-
ing to the currently applicable rates and 
conditions of the Supplier. 

4.4 Pricing Adjustments 
The fixed price fees and the rates for time and 
material services may be adjusted by the Sup-
plier once per calendar year, subject to a term 
of notice of at least three months. 

4.5 Invoicing 
The maintenance services are invoiced annu-
ally in advance. 

4.6 Payment Terms 

All invoices shall be paid strictly net by the 
Customer within payment terms indicated on 
the invoice to the account specified by the 
Supplier. 

Invoices which are not challenged in writing 
within the payment period shall be deemed 
approved. 

Upon expiration of the payment period, the 
Supplier shall be entitled, without prior re-
minder, to charge interest on all outstanding 
payments at the statutory default interest rate. 
In addition, the Supplier shall be entitled to 

discontinue the Services until the Customer 
has settled the outstanding amount. 

4.7 Offsetting of Claims 

Claims may only be offset by a contracting 
party with claims which have been acknowl-
edged in writing by the other party or which 
have been finally awarded by a court. 

5. Intellectual property rights 

The intellectual property rights to the services 
provided under this Agreement shall belong to 
the Supplier; the Customer shall be entitled to 
use them in accordance with the conditions of 
the respective license agreement. 

6. Warranty 

6.1 General 

The Supplier shall provide the Services by 
properly qualified specialized personnel sub-
ject to the standard of care customary for its 
business operation with the aim of maintaining 
the Software in a suitable condition for the in-
tended use in accordance with the usage and 
operational conditions set out in prerequire-
ments and product documentation both 
available online and of fixing the Software er-
rors as quickly as possible. 

6.2 Special Provisions 

The license notification may include additional 
provisions regarding compliance with specific 
availability of the Software, specific response 
and reaction times to reported defects, an 
escalation procedure or other special 
measures necessary to maintain or restore 
operability, etc.  

6.3 Exclusion 

The Supplier cannot warrant that the license 
material can be used without interruptions and 
errors in all of the Customer’s intended combi-
nations with all data, IT systems and other 
programs, or that the Services will prevent 
other defects from emerging. 

The following items are NOT supported: 

 Operating systems and third-party applica-
tions 

 Alterations or revisions to the Software 
made by the customer or third parties 

 Use of the Software in a manner other than 
as authorized in the applicable license 
agreement 

 Continued support for issues which Data-
Governance Technologies has provided 
corrections not implemented by the cus-
tomer  

 Free software products and tools 

 Any migration services 

 Issues of performance when the environ-
ment does not meet prerequirements as 
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provided to Customer, or as set forth 
online. 

7. Liability 

7.1 Extent 

The liability of the Supplier for direct damages 
incurred by the Customer resulting from or in 
connection with the fulfillment of this Agree-
ment, irrespective of its legal basis (such as 
default, non or incorrect performance, breach 
of duty, warranty), shall be excluded.  

7.2 Prevented Performance 

The Supplier shall not be held liable if it is pre-
vented from performing the Services in a 
timely and appropriate manner due to reasons 
beyond its control. The deadlines for perform-
ing such Services shall be extended based on 
the duration of the impact of the circumstances 
that are beyond Supplier’s control. 

7.3 Exclusion 

Any liability or responsibility of the Supplier 
arising out of or in connection with the incor-
rect or delayed cooperation of the Customer, 
for data loss and for indirect or consequential 
damages, such as loss of profits, non-realized 
savings, additional expenses of the Customer 
or third party claims, shall be excluded. 

7.4 Liability for Agents 

The Supplier shall be liable for the actions and 
omissions of its agents as it is liable for its own 
actions and omissions. 

7.5 Additional Liability 

Any further liability provided by mandatory law 
shall remain reserved at all times. 

8. Commencement, Term and Termination 

8.1 Commencement 

This Agreement shall become effective on the 
date specified in license notification email.  

8.2 Term 

Unless otherwise agreed in purchase order 
and confirmation, this Agreement shall remain 
in force for an initial term of one year. 

8.3 Ordinary Termination 

The Supplier may terminate this Agreement af-
ter expiration of the initial term and each 
further fixed term by giving six months’ notice. 
The Customer may exercise a corresponding 
termination right by giving six months’ notice. 

8.4 Extraordinary Termination 

Each contracting party shall have the right to 
terminate this Agreement with immediate ef-
fect if the other party is in material breach of 
material provisions of the Agreement or con-
tinues to breach such provisions despite 
having received a written warning sent by reg-

istered mail and providing a reasonable grace 
period. In the event of the Customer defaulting 
on payment, the Supplier may terminate this 
Agreement or the corresponding maintenance 
annex by registered mail only after having 
granted a reasonable final deadline to settle 
the outstanding amount while threatening to 
enforce such right to rescind. 

9. Miscellaneous  

9.1 Confidentiality 

Both contracting parties shall, both in respect 
of themselves and their agents, mutually pro-
tect the confidentiality of all non-public 
documents and information regarding the 
business of the other contracting party which 
becomes available to them through the prepa-
ration and implementation of this Agreement, 
including the content of the maintenance an-
nex. This obligation shall apply as long as a 
legitimate interest exists in this respect, even 
after termination of the contractual relation-
ship.  

9.2 Data Protection 

The contracting parties acknowledge that the 
conclusion and performance of this Agreement 
may lead to personal data of the contracting 
parties, their employees, subcontractors etc. 
being processed. They hereby agree that such 
data can be used for the management of their 
business relations and can be disclosed for 
such purpose to third parties, such as – with-
out limitation - manufacturers, subcontractors, 
intellectual property rights holders, in Switzer-
land or abroad. In such cases, the contracting 
party disclosing the data shall ensure that data 
protection is guaranteed by taking appropriate 
organizational, technical and contractual pre-
cautions. 

9.3 Export Control 

The contracting parties are aware that the ex-
port of IT resources (in particular hardware 
and software, but also related know-how) from 
Switzerland may be subject to export control 
and the parties shall comply with the respec-
tive provisions. 

9.4 Force Majeure 

The parties shall be released from their obliga-
tions to perform under this Agreement for as 
long and insofar as the non-fulfillment of obli-
gations is the result of the occurrence of a 
force majeure event. Force majeure events 
shall include e.g. war, strikes, unrest, expro-
priation, storms, floods and other natural 
disasters as well as other circumstances not 
attributable to the parties. Each contracting 
party shall inform the other contracting party 
immediately and in writing about the occur-
rence of a force majeure event. 



 

 

DataGovernance Technologies Ltd 26.10.2018 Page 5/5 

10. Final provisions 

10.1 Entire Agreement 

This Agreement shall govern the relationship 
between the contracting parties in relation to 
the subject matter of the Agreement in its en-
tirety and shall replace any negotiations and 
correspondence made prior to the conclusion 
of the Agreement. In case of discrepancies, 
the most recent validly agreed provisions of 
the annexes shall take precedence over these 
provisions contained herein. 

10.2 Form 

This Agreement and any amendments and 
supplements shall be made in writing in order 
to be valid. This formal requirement may only 
be waived by written agreement. 

10.3 Notices 

Any notices required to exercise rights and ob-
ligations under this Agreement shall be issued 
in writing, transmitted by letter or fax/email 
with subsequent confirmation letter, to the ad-
dress of the contracting party specified on the 
front page of the Agreement. 

10.4 Severability 

If individual provisions or parts of this Agree-
ment prove to be void or ineffective, the 
validity of the remaining parts of the Agree-
ment shall not be affected. In such a case, the 
contracting parties shall amend the Agreement 
in such way that the purpose of the void or in-
effective part is achieved as best as possible. 

10.5 Assignment and Transfer 

This Agreement may only be assigned or 
transferred to third parties with prior written 
consent of the other contracting party, such 
consent only to be refused for good cause. 

10.6 Copies of the Agreement 

This Agreement and all maintenance annexes 
shall be issued in two copies and each con-
tracting party shall receive one copy. 

10.7 Applicable Law 

This Agreement shall be governed by Swiss 
law, with the exclusion of the United Nations 
Convention on Contracts for the International 
Sale of Goods dated 11 April, 1980. 

10.8 Dispute Resolution 

Both contracting parties shall attempt in good 
faith to reach an amicable solution to any dis-
putes relating to this Agreement. 

10.9 Place of Jurisdiction 

If the contracting parties fail to resolve dif-
ferences amicably despite respective 
efforts, the competent court at the domicile 
of the Supplier shall have exclusive juris-
diction over any disputes arising from or in 
connection with this Agreement. The Sup-
plier however reserves its right to bring an 
action against the Customer at the Cus-
tomer’s domicile. 

 

 

 


